I am Not a Camera

Max Frankel Copyright New York Times Company Oct 16, 1994
All my working life, my pencil, pen, typewriter or laptop has shared my protection under the First Amendment. ("Congress shall make no law . . . abridging the freedom . . . of the press.") Where I went, my tools went -- as a matter of right and law. So I came to believe that the rights enjoyed by my writing implements logically belonged also to television cameras. They also serve reporters and, sad to say, they bring news to more people than all newspapers combined. Although the Founding Fathers failed to anticipate Jennings, Brokaw and Rather, the TV cameras, like my pencils, seemed to qualify as evolutionary descendants of Ben Franklin's quill.

No longer. After watching the Simpson hearings with morbid fascination, I have a new sense of relationships: my pencil is to a television camera as Judge Ito's courtroom is to Titus's Colosseum.

I don't say ban cameras from all trials. Nor do I blame the camera inside the Simpson courtroom for all the scandalous coverage, tawdry gossip and misinformation swirling around this case. But I am certain now that the camera is not just another incarnation of "press," entitled to the unabridged freedom thereof. It's a different beast that should enter a court by a different door, under different rules.

THAT IS NOT A POPULAR OPINION AMONG news people. Conflict is our favorite kind of news and a life-and-death trial our favorite kind of conflict. Most television producers surely believe, now that they can't show Roman gladiators in mortal combat, that making do with the verbal jousts of Robert Shapiro and Marcia Clark is concession enough to modern sensibility.

The champions of the camera rightly observe that it has become unobtrusive; it no longer needs hot lights or flashing bulbs like those that disrupted the trial of the Lindbergh baby kidnapper. The fear that witnesses would feel intimidated by the camera has been largely dispelled in the 47 states that admit it to criminal courts. The fear that cameras would provoke some lawyers to ham up the proceedings is surely misplaced; they normally need no provocation and if they do the cameras on the courthouse steps would suffice.

So open up, say the networks, especially Court TV, the cable channel that offers round-the-clock coverage and analysis of the most telegenic cases. It made its mark with sensations, notably the trials of William Kennedy Smith, Lorena Bobbitt, Lyle and Erik Menendez and the cops who beat Rodney King. But it argues now that it is the antidote to sensationalism: "With the circus atmosphere surrounding trials today, cameras inside the court are needed more than ever."

Most newspapers support that opinion. The New York Times recently editorialized that while television viewers may at first be attracted by a defendant's celebrity or a murder's savagery, "they may stay to learn about suppression of evidence." Come for kicks, stay to be taught. In any case, The Times and others contend, "cameras in the courtroom are no more than the manifestation of the right to observe the proceedings." We can't all fit, so the camera carries our proxy for the right to attend. Constitutional lawyers keep trying to settle the matter by stretching the First Amendment around television cameras, but the Federal courts resist, leaving state courts and legislatures to respond in their fashion.

I've spent many an evening with Court TV and much prefer it to the fake trials of "L.A. Law" or "Law and Order." And then came Simpson. Wow! I could stare into O. J.'s eyes for a hint of remorse. I could read Shapiro's face for a clue to his faith in his client. I could study Marcia Clark, head to toe, wondering how the football crowd would react to No. 32 being prosecuted by this woman. I couldn't stop watching.

But neither could I stop resenting the voyeur in me. Sorry, New York Times, I was not just learning the laws of search and seizure. I was rushing to judgment about the honesty of the police and of the lawyers, the fairness of the judge and, yes, the guilt of the defendant -- not on the evidence, which has yet to be heard and cross-examined, but by the looks of things, by the flick of an eye, the twist of a lip, the jut of a jaw.

And sitting in judgment with me, I realized, were millions of other jurors. Like our forebears in the Colosseum, we were turning thumbs up or down on the performers even before the trial had really started. As always in a big case, the frenzied leaks and lies about the evidence made matters worse. But it's the camera that is transforming our involvement with justice. Prose accounts of the same proceeding beg to be analyzed; live pictures are consumed. Words on paper or from talking heads are easily recognized as secondhand; they even whisper "beware of the messenger." Images on a screen draw us into the action; they pound the emotions, bypass the mind.

F O. J. SIMPSON HAS A CONSTITUTIONAL right not to testify before 12 jurors, why expose him to the unrelenting scrutiny of 120 million? To sit for weeks and months before a multitude that devours every frown, smile and tear is a punishment before judgment, a trial as practiced in old Rome, a crucible so fierce that it ought to offend us no less than a televised hanging. And while the noise level may be lower when there's no celebrity on screen, the notoriety that the camera confers can scar any defendant for life. Reporters and spectators must attend trials to guard against a star chamber proceeding. But no camera should come into court without the defendant's consent.

I would let a prosecutor and judge object as well. Though there is no proof that television coverage alters the conduct of a case, the suspicion that it does inevitably grows as the camera magnifies the din and compounds the stakes, in fame and fortune, for every participant. Justice may not often be compromised, but society's sense of it can certainly be demeaned.

ODDLY, THE JUDGES WHOSE CASES OFFER THE camera the best teaching material have been its most persistent dodgers. The Judicial Conference, which decrees policy for the Federal bench, has just decided to ignore a successful experiment with the televising of civil cases and voted by a 2-1 margin against the idea. And up at the Supreme Court, whose explications of the Constitution ought to be reaching the widest audience, the justices stubbornly insist on pens and pencils only.

Strange, isn't it, that we subject a still-innocent defendant to the glare while allowing the Chief Justice to hide in his lair.
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